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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 

[Docket  No.  FEMA-DR-205] 

Disaster  Assistance:  Project 
Administration 

agency:  Federal  Emergency 
Management  Agency,  Disaster  Response 
and  Recovery. 

ACTION:  Final  rule. 

SUMMARY:  This  subpart  provides 
guidance  for  the  administration  of 
Federal  disaster  assistance  for  State  and 
local  governments  and  qualifying 
private  nonprofit  institutions  under  the 
Disaster  Relief  Act  of  1974,  Pub.  L  93- 
288,  as  amended.  It  describes 
procedures  to  be  used  by  grantees  and 
recipients  of  assistance  in  applying  for 
Federal  disaster  relief  for  governmental 
bodies  and  eligible  private  nonproHt 
facilities.  The  procedures  include  those 
relating  to  project  applications,  advance 
of  funds,  inspection,  audit  and  Rnal 
payment. 

EFFECTIVE  DATE:  August  6,  1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Laurie  Dove,  Office  of  Public 
Assistance,, Disaster  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  Washhigton,  D.C. 
20472;  telephone:  (202)  634-7835. 
SUPPLEMENTARY  INFORMATION:  A  notice 
issued  in  the  Federal  Register  on  May  2. 
1979,  establishing  CFR  Title  and  Chapter 
for  FEMA  regulations  (Title  44,  Chapter 
I,  Federal  Emergency  Management 
Agency,  with  Subchapters  A-^ 
indicated  that  Disaster  Assistance 
would  be  Subchapter  D,  Parts  200-299. 
On  September  28, 1979,  FEMA  published 
a  Notice  of  Transfer  and  Redesignation 
that  transferred  the  Federal  Disaster 
Assistance  Regulations  from  24  CFR 
Parts  2200-2205  to  44  CFR  Part  200  et 
seq. 

The  regulations  implementing  the 
Disaster  Relief  Act  of  1974  (44  CFR  Part 
205)  are  in  the  process  of  reorganization 
and  revision.  I^e  Hnal  rule  revises  and 
recodifies  the  material  in  the  existing  44 
CFR  Part  205,  §§  205.7,  205.10,  205.11, 
205.17,  205.19,  205.21,  205.33(a),  205.52, 
205.54  (part),  and  205.60  as  a  new 
Subpart  H.  The  rule  is  expanded  to 
implement  the  requirements  of  OMB 
Circular  A-102  and  to  incorporate 
material  published  previously  in  the 
FEMA  Handbook  for  Applicants  DR&R- 
1.  Portions  of  the  material  have  been 
revised  to  clarify  existing  administrative 
policy  and  procedures. 


On  December  20, 1979,  the  Associate 
Director  for  Disaster  Response  and 
Recovery  published  in  the  Federal 
Register  (44  FR  75408)  a  proposed  rule  to 
revise  and  recodify  the  material  in  the 
existing  44  CFR  Part  205  as  a  new 
Subpart  H.  The  proposed  rule 
incorporated  material  previously 
published  in  the  FEMA  Handbook  for 
Applicants  DR&R-l  and  portions  of  the 
material  have  been  revised  to  clarify 
existing  policy  and  procedures. 
Comments  were  invited  to  February  19, 
1980.  In  addition,  copies  were  sent  to 
each  State  official  responsible  for 
disaster  operations. 

Twelve  responses  were  received  that 
included  comments  from  State  or  local 
government  agencies  in  California, 
Georgia,  New  York,  and  Pennsylvania. 

A  number  of  comments  were  mainly 
administrative  or  editorial  in  nature. 
Some  pertained  to  various  time 
limitations.  Still  others  objected  to 
certain  restrictions  that  stem  directly 
from  provisions  in  the  Act  or  in  OMB 
Circular  A-102,  such  as  local  preference, 
availability  of  materials,  interest  earned 
on  advances,  and  cost-plus-percentage- 
of-cost  contracts. 

A  definition  for  payment  bond  was 
added  to  Section  205.111.  Request  was 
made  that  we  include  “bi-state” 
agencies  in  the  definition  of  “applicant”. 
Pub.  L.  93-288  provides  for  grant 
assistance  to  “state  or  local 
governments”  and  we  are  unable  to 
justify  an  interpretation  that  a  bi-state 
agency  was  intended  to  be  an  eligible 
applh^t  undmr  the  Act. 

The  time  limitations  for  submitting 
project  applications  (§  205.114(e)(l})  on 
major  disasters  was  increased  from  60 
to  90  days.  Time  limitations  on  the 
accomplishment  of  eligible  work  on 
major  disasters  (§  205.116(b)(2))  was 
modified  to  require  that  direct  Federal 
assistance  performed  by  a  Federal 
agency  mission  assignment  be 
accomplished  within  three  months,  and 
the  auAority  granted  a  Regional 
Director  to  extend  the  prescribed 
completion  date  for  permanent  work 
was  extended. 

Some  comments  received  objected  to 
the  guidance  provided  by  OMB  Circular 
A-102  and  were  therefore  rejected. 
Recommendations  were  also  received 
that  certain  applicants  be  permitted  to 
act  in  the  capacity  of  the  Governor’s 
Authorized  Representative.  Under  Pub. 
L.  93-288,  as  amended,  FEMA  grant  or 
loan  assistance  may  be  provided  only 
when  requested  by  the  Governor  and 
our  regulations  provide  for  a  Federal/ 
State  agreement.  The  Governor  may 
designate  more  than  one  Governor’s 
Authorized  Representative  but  that 
discretion  should  remain  with  him/her. 


Further  recommendation  was  made  that 
FEMA  and  the  State  take  joint  action 
with  local  authorized  agents  of 
applicants  in  project  administration.  We 
agree  that  such  FEMA/State  joint  action 
is  desirable,  but,  with  large  numbers  of 
applicants,  it  is  only  practicable  for  the 
Fi^A/State  joint  action  to  be  taken 
with  applicants  individually  or  in  small 
groups  with  common  interests. 

Recommendation  was  also  made  that 
§  205.122  be  changed  to  include 
“equipment”  and  “materials.”  Our 
interpretation  is  that  Section  318,  Pub.  L. 
93-288,  as  amended,  was  intended  only 
to  apply  to  materials.  However,  under 
other  FEMA  broad  program  authorities 
we  can  provide  assistance  in  assuring 
availability  of  equipment.  The  program 
authority  of  Section  318  has  rarely  been 
used  and  no  change  to  include 
“equipment”  in  this  final  rule,'as 
recommended,  appears  justified. 

Comment  was  made  that  we  should 
not  rely  upon  cross  referencing  to  other 
regulations,  but  should  include  the  cross 
referenced  material  in  this  subpart. 
Considering  the  volume  of  information 
involved,  this  does  not  appear 
practicable.  However,  we  do  expect  to 
provide  more  detailed  coverage  of  cross 
referenced  material  in  implementing 
handbooks  and  training  aids. 

Several  comments  were  made  that 
decision-making  be  decentralized  more 
to  the  Regional  Director.  Each  reference 
in  this  subpart  to  decision-making  by  the 
Associate  Director  has  been  reevaluated 
and  some  appropriate  changes  have 
been  made. 

Comment  was  made  that 
i  205.112(d)(6)  on  local  preference  could 
create  situations  in  conflict  with  State  or 
local  regulations  or  requirements. 
Sufficient  latitude  is  written  into 
S  205.112(d)(6)  so  that  the  State  or  local 
governments  need  not  apply  conflicting 
approaches,  but  the  basic  intent  of 
providing  local  preference  should  be 
respected  and  followed. 

Suggestion  was  made  that  buildings 
and  facilities  of  voluntary  relief 
organizations  should  be  eligible  for 
FEMA  grant  assistance.  Such  eligibility 
determination  is  not  within  the  scope  of 
Subpart  H  but  could  be  addressed  on  a 
case-by-case  basis  under  44  CFR 
Subpart  E.  Change  to  that  subpart  to 
cover  this  comment  is  not  contemplated. 

Concern  was  expressed  in  a  comment 
that  FEMA  should  review  projects  under 
Section  402(f),  Pub.  L.  93-288,  early 
enough  so  that  no  design  or  construction 
would  be  undertaken  under  flexible 
funding  without  review  of 
environmental  protection,  floodplain 
management  and  hazard  mitigation. 
Appropriate  changes  have  been  made  in 
this  subpart. 
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CoBunent  was  also  recced  tiiat  an 
optional  fuocednre  skonld  be  provided 
for  the  Regioaal  Director  to  approve 
direct  Federal  assistance  nomediately 
following  a  Presidentia)  declaraticm. 

This  comment  was  addressed  by  adeting 
§  205.121(c)  to  this  soli^art 
A  Finding  of  InappBcabiKty  of  section 
102(2}(c]  of  the  National  Environmental 
Policy  Act  of  1960  has  been  naade  in 
accordance  with  "Procedures  for 
Protection  and  Enhancement  of 
Ekivironmental  QuaKty.”  Interested 
parties  may  obtain  and  inspect  copies  of 
this  Finding  of  Inapplicability  at  the 
Offioe  of  the  Rules  Docket  Qerk  of  die 
Federal  Emergency  Miuiagcment 
Agency  in  Washington,  D.C.  20472. 

The  regulation  is  in  consonance  with 
the  provision  of  Executive  Order  12044 
dat^  November  16, 1979,  and  does  not 
impose  an  unnecessary  burden  on  the 
small  business  sector  of  the  economy. 

This  regulation  essentially  is 
administrative  in  nature  and  does  not 
influence  project  eligibility  or  program 
funding.  Consequently,  it  does  not 
impact,  adversely,  on  the  central  cities, 
suburban  communities,  nor  mm- 
meiropolitan  communities.  As  luovided 
in  Executive  Order  12044.  March  23, 
1978,  this  regulation  does  not  have  any 
significant  economic  consequence  on 
the  general  economy,  individnal 
industries,  geographic  reruns  or  levels 
of  govemntent 

Program  Number  Disaster  Relief  83.300 

AoccHdiiigly,  it  is  fuoposed  that  the 
Federal  Disast^  Assistance 
Regulations,  44  CFR  Part  205,  be 
amended  by  deleting  |§  205.7,  205.10, 
205.11, 205.17,  205.19,  205.21,  205.33(a). 
205.52,  205.54(part]  and  205.60  and 
adding  a  new  subpurt  H  as  follows: 

§§  205.7, 206.10, 205.11,  205.17, 205.19, 
20521, 20523(a),  205.0, 20524(part)  and 
205.60  [Deletedl 

Ssbpart  1 1  Projact  AdialnInti-aMon 

Sec. 

305.110  General. 

305.111  Definitrom. 

305.112  bnptementation  of  O^ffl  Circular  A- 
lOZ  (Rev.). 

205.113  Federal  ^rant  assistance. 

305.114  Project  applications. 

205.115  Documentation. 

205.116  Project  performance. 

205.117  Final  inspections. 

305.118  Claims  fbr  reimbursement. 

305.119  Federal  funding. 

205.120  Appeals. 

205.121  Direct  Federal  assistance. 

205.122  Availability  of  materials. 

Authority:  Sec.  001,  Disaster  Relief  Act  of 

1974,  Pub.  L  93-288,  88  Staf.  103  (42  U.S.C 
5201)  Executive  Order  12148  (44  FR  43236); 
Delegatioa  of  Authority. 


Subpart  H— Product  Administratkm 

§205.110  QsneraL 

Tbis  srdipart  provides  guidance  for 
administratkm  of  Federal  assistance  for 
State  and  local  governments,  and 
qualifying  private  nonprofit  mstitutions 
under  Pub.  L  93-288,  as  amended.  The 
basic  ptobdes  and  procedures  are 
provided  for  (a)  Federal  grants  to 
eligible  ap^Iiunts,  inebding  the  notice 
of  interest,  damage  survey  repeal, 
project  application,  advance  of  funds, 
inspection,  audit,  and  final  payment; 
and  (b)  direct  Fetferal  assistance  by  a 
Federal  agency  as  the  result  of  a  mission 
assignment.  The  requirements  of  OMB 
Circi^ar  A-102,  Revised,  are  appheaUe 
and  have  been  incorporated  either 
direedy  or  by  ap^iropriate  cross 
reference. 

§205.111  Definitions. 

(a)  “Advance  of  funds”  means  a  sum 
of  money  provided  to  a  State,  local 
government,  or  other  Federal  agency 
prior  to  audit  and  or  final  settlement  of 
its  claim. 

(bj  "Applicant”  means  the  State,  local 
government,  or  eligible  private  nonprofit 
facility  submitting  a  project  application 
or  request  for  direct  Federal  assistance 
imder  the  Act  or  on  whose  behalf  the 
Governor’s  Authorized  Representative 
takes  such  action. 

(c)  “Associate  Director”  means  the 
Associate  IXrector  for  Disaster 
Response  and  Recovery,  FEMA. 

(d)  “Bid  guarantee”  means  a  firm 
commitment,  such  as  a  bid  bond, 
certified  check,  or  other  negotiable 
instrument  accompanying  a  bid  as 
assurance  that  the  Indder  will,  (q>on 
acceptance  of  the  bid,  eicecute  such 
contractual  documents  as  may  be 
required  within  the  time  specified. 

(e)  “Kll  for  collection”  means  a 
request  issued  to  an  applicant  by  FEMA 
to  collect  excess  funds  that  were  over¬ 
advanced  or  paid  in  error  to  the 
applicant. 

(f)  "Damage  Survey  Report  (DSR)” 
means  a  report  of  damages  or 
requirements  caused  by  a  major  disaster 
or  emergency  including  location, 
description  and  estimate  of  required 
woik. 

(g)  “Emergency  work”  means  that 
wcurk  which  must  be  done  immediately 
to  save  lives  and  to  protect  property  and 
public  health  and  safety,  or  to  avert  or 
lessen  the  threat  of  a  major  disaster. 

(h)  “FEMA”  means  the  Federal 
Emergency  Manaigement  Agency. 

(i)  "Force  account”  means  an 
applicant’s  own  labor  forces  consisting 
of  its  regular  and  extra  employees. 


(i)  “Line  item”  means  a  DSR  undev 
one  categevy  ol  work  attached  to  a 
project  application. 

(k)  “Notice  of  Interest”  means  an 
identification  ctf  each  potential  applicant 
and  the  categories  of  disaster 
requirements  each  has  identified  which 
may  be  eligible  for  Federal  disaster 
assistance. 

(l)  “Offset”  means  a  mllectioo 
procedure  whereby  FEMA  withholds 
funds  due  an  applicant  cn  the  in  an 
amount  to  satisfy  an  nnoollectible  debt 
owed  by  the  ap^dicant  on  a  Bill  for 
collection. 

(m)  “Pasnnent  bcuid”  means  a  bond 
executed  in  comiectkm  with  a  contract 
to  assure  payment  as  required  by  law  erf 
all  persons  8U(7d3nng  labor  and  material 
in  Uk  execution  ^  the  work  provided 
for  in  die  contract 

(n)  “PerftmnaiKe  bond”  means  a  bond 
executed  in  connection  with  s  ccnfract 
to  secure  fnlfillinent  of  all  the 
contractor’s  oldigatkins  under  the 
contract. 

(o)  “Permanent  woHc”  means  the 
restorative  worii  fliat  must  be  done, 
through  repairs  or  refdaoexnent,  to 
restore  an  eligible  facility  on  die  basis  of 
its  predisaster  design  and  in  confomuty 
with  current  applicable  codes, 
sfiecificattons,  and  standards. 

(p)  "Public  assistance”  means  the 
Federal  financial  assistance  provided  to 
State  and  local  govermnents  or  to 
eligible  private  nonprofit  organizations 
for  disaster-related  requirements. 

(q)  “Standards”  means  codes, 
specifications,  and  standards  which 
were  in  general  use  and  locally  enfmeed 
at  the  time  of  the  major  disaster,  phis 
those  additional  standards  authmized 
as  deviations  or  prescribed  by  die 
Associate  Director  in  aocordance  with 
these  regulations. 

§205.112  hnpleinentation  Of  OMB  Ctreutw 
A-102  (Rev.). 

(a)  (Reserved] 

(b)  Boading  and  insuraiHX.  A  state  or 
local  unit  of  government  receiving  a 
grant  under  the  Act  for  construction  or 
facility  improvement  which  requires 
contracting  shall  follow  its  own 
requirements  relating  to  bid  guarantees, 
performance  bonds,  and  pa3nnent  bonds 
except  for  contracts  exceeding  $100,000. 
For  contracts  exceeding  $100,000,  the 
Regional  Director  may  accepit  the 
bonding  policy  and  requirements  of  die 
grantee  pvovi^d  that  the  Regional 
Director  has  made  a  determination  that 
the  Government’s  interest  is  adequately 
protected.  If  such  determination  has  not 
been  made,  the  minimum  requirements 
shall  be  as  follows; 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  5  percent  of  the  bid  price. 
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(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price. 

(c)  Property  management  standards. 
Uniform  standards  governing  the 
utilization  and  disposition  of  property 
furnished  by  the  Federal  Government  or 
acquired  in  whole  or  in  part  with 
Federal  funds  by  State  and  local 
governments  are  applicable  as  stated  in 
Attachment  N,  OMB  Circular  A-102, 
Revised. 

(d)  Procurement  standards.  State  and 
local  governments  are  required  to  apply 
uniform  standards,  as  stated  in 
Attachment  O,  OMB  Circular  A-102 
Revised,  in  establishing  procedures  for 
the  procurement  of  supplies,  equipment, 
construction,  and  other  services  with 
Pub.  L  93-288  grant  funds.  Additionally, 
the  following  standards  are  required: 

(1)  State  and  local  statutes:  The  State, 
local  government,  or  other  organization 
issuing  a  contract  shall  assure  that 
procurement  of  work  and  services 
authorized  under  project  applications 
complies  with  provisions  of  the  Act, 
and,  unless  waived  by  the  Governor’s 
proclamation  of  an  emergency,  with 
State  or  local  statutes,  regulations,  and 
ordinances  not  in  conflict  with  Federal 
policies  or  procedures. 

(2)  Contingent  payment:  Contracts 
entered  into  by  an  applicant  under  the 
Act  OT  the  regulations  will  not  contain  a 
provision  which  makes  the  payment  for 
such  work  contingent  upon 
reimbursement  under  this  Act. 

(3)  The  cost-plus-percentage-of-cost 
and  percentage-of  construction-cost 
method  of  contracting  shall  not  be  used. 
Any  CPPC  contracts  entered  into  by 
applicants  in  violation  of  this 
prohibition  will  be  reviewed  carefully 
by  the  Regional  Director  or  his  designee 
and  rejected  or  reimbursed  on  a 
reasonable  cost  basis  at  his  discretion, 
depending  on  the  policy  considerations 
involved  in  the  particular  case. 

(4)  Competitive  bidding:  Contracting 
for  construction  work  shall  be  based  on 
competitive  bids  wherever  possible. 

Any  negotiations  shall  be  in  accordance 
with  Attachment  O,  OMB  Circular  A- 
102,  Revised. 

(5)  Debarred  contractors:  The 
applicant  may  not  enter  into  any 
contract  with  parties  whose  names 
appear  on  the  FEMA  Consolidated  List 
of  Debarred,  Suspended  and  Ineligible 
Contractors.  The  Regional  Director  may 
retroactively  approve  the  use  of 
debarred  contractors  already  under 
contract  on  a  case-by-case  Irasis  if  he 
determines  such  approval  to  be  in  the 
public  interest 


(6)  Use  of  local  firms  and  individuals: 
In  the  expenditure  of  funds  for  eligible 
disaster  assistance  activity  which  may 
be  carried  out  by  contract  with  private 
organizations,  firms,  or  individuals, 
preference  shall  be  given,  to  the  extent 
feasible  and  practicable,  to  those  - 
organizations,  Hrms,  and  individuals 
who  reside  or  do  business  primarily  in 
the  area  affected  by  such  major  disaster. 
Contracting  procedures  should  be 
designed  to  give  local  contractors  the 
opportunity  to  participate  in  maximum 
free  and  open  competition  with  other 
contractors.  Local  preference  should  be 
mentioned  in  the  invitations  for  bids  and 
requests  for  proposals  and  also  included 
in  the  provisions  of  the  contract. 
Contracting  o^icers  may  assure  the  use 
of  local  firms  and  individuals  in  various 
ways,  such  as: 

(i)  Advertising  in  the  local  disaster 
area. 

(ii)  Including  local  contractors  in 
negotiations. 

(iii)  Subdividing  some  large  contracts 
down  into  smaller  sized  contracts. 

(iv)  Stressing  that  a  contractor  shall 
give  hrst  priority  to  utilizing  resources  in 
the  disaster  area  when  procuring 
supplies  and  equipment,  awarding 
subcontracts,  and  employing  workmen. 

(v)  When  it  is  necessary  for 
competitive  negotiation,  the  applicant 
may  permit  a  local  contractor  to  revise 
his  proposal  to  meet  a  lower  offering 
received  from  a  non-local  contractor  if 
the  original  proposal  from  the  local 
contractor  does  not  exceed  130  percent 
of  the  lower  non-local  proposal. 

(vi)  When  a  low  bid  is  received  from  a 
non-local  contractor  under  competitive 
bidding  procedures,  the  applicant  may 
offer  a  local  contractor  the  opportunity 
of  accepting  the  work  at  the  low  bid 
amount,  provided  that  the  original  bid 
from  the  local  contractor  does  not 
exceed  130  percent  of  the  low  bid,  and  a 
“local  preference”  clause  was  included 
in  the  bid  advertisement. 

(e)  Audit  requirements,  as  stated  in 
OMB  Circular  A-102.  Attachment  P,  are 
applicable  to  grants  to  eligible 
applicants  and  other  grantees,  as 
implemented  by  appropriate  FEMA 
regulations  and  handbooks. 

§  205.1 13  Federal  grant  assistance. 

(a)  General  Federal  grant  assistance 
is  provided  on  the  basis  of  a.  project 
application  submitted  by  or  on  behalf  of 
an  applicant  and  approved  by  the 
Governor’s  Authorized  Representative 
and  the  Regional  Director.  When  the 
Regional  Director  approves  a  project 
application.  Federal  funds  are  obligated 
and  the  approval  is  final  unless 
appealed  in  accordance  with  44  CFR 
206.120.  When  assistance  is  audiorized 


under  the  Act  and  a  State  is  unable  to 
assume  the  responsibilities  prescribed  in 
these  regulations,  an  Indian  tribe  or 
authorized  tribal  organization  acting  as 
a  local  government  may  submit  a  project 
application  directly  to  the  Regional 
Director  who  may  provide  Federal 
assistance  to  such  applicant  without 
State  participation. 

(b)  Types  of  Federal  grants. —  (1) 
Categorical  grant.  (i)'’rhe  terms  of  this 
type  of  grant  require  that  the  work  shall 
be  performed  as  approved  in  the  project 
application, 

(ii)  It  shall  be  used  in  all.  cases  for. 

(A)  Facilities  under  construction;  and 

(B)  Private  nonprofit  facilities. 

(iii)  Reimbursement  to  the  applicant 
under  categorical  funding  except  grant- 
in-lieu  is  limited  to  the  actual 
reasonable  cost  of  performing  work 
approved  by  the  Regional  Director  as 
eligible  imder  the  Act  It  shall  not 
exceed  the  net  eligible  cost  of  restoring 
a  facility,  based  on  the  predisaster 
design  of  such  facility  and  on  the  current 
applicable  standards. 

(iv)  Grant-in-lieu:  If  a  grantee  desires 
to  construct  a  larger  or  more  elaborate 
facility  it  may  apply  for  a  grant  known 
as  a  grant-in-lieu,  equal  to  that  approved 
for  repair  or  replacement  of  the 
damaged  facility  in  accordance  with 
these  regulations.  Such  replacement 
facility  may  be  of  a  design,  size  or  type, 
or  composed  of  materials  significantly 
difierent  feom  those  of  the  eligible 
damaged  facility.  A  grant-in-lieu  is 
available  only  under  a  categorical  grant 

(A)  A  separate  request  is  submitted 
for  each  grant-in-lieu  based  on  a 
separate  Damage  Survey  Report 

(B)  The  Regional  Director’s  conditions 
of  approval  are  stated  separately  for 
each  grant-in-lieu. 

(2)  Flexible  funding  grant  (Sec.  402(f) 
of  the  Act)),  (i)  If  the  estimated  cost 
permanently  repairing,  restoring, 
reconstructing,  or  replacing  all  of  its 
damaged  public  facilities  exceeds 
$25,000,  an  applicant  may  elect  to 
receive  a  grant  equal  to  90  percent  of  the 
Federal  estimate  of  such  permanent 
work  instead  of  a  categorical  grant.  ’This 
election  allows  flexibility  in  the  use  of 
the  Federal  grant.  When  an  applicant 
determines  Uiat  restoration  of  certain 
disaster-damaged  facilities  would  not  be 
in  the  public  interest,  it  may  choose  not 
to  restore  those  facilities,  but  to  build 
new  public  facilities  for  other  purposes. 
The  applicant  shall  determine  that  any 
new  facilities  constructed  are  necessary 
to  meet  its  needs  for  governmental 
services  and  functions  in  the  disaster- 
afiected  area.  Construction  of  all 
federally  assisted  facilities,  including 
any  new  or  modified  construction 
projects  on  the  applicant’s  listing  of 
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flexibly  funded  prefects,  riiall  be  in 
conformity  witb  current  applicable 
Federal,  State,  and  local  standards, 
including  reettrirements  imposed  by 
floodplain  management  environmental 
assessment,  hasard  raitigaftion, 
protection  of  wetlands,  and  insurance 

(ii)  The  apfdicant  shall  declare  the 
election  of  liable  funding,  through  the 
Governor’s  Authorized  Representative 
to  the  Regional  Director  before  the 
project  ^ppliration  is  approved. 

(iii)  A  request  by  the  applicant  for  a 
change  in  the  type  of  funding  after  the 
project  apfdicatien  has  b^n  approved 
shall  be  referred  by  the  Regioi^ 

Director  with  his/her  recommendatiom, 
to  the  Associate  I^ectcu  for  deciuon. 

(iv)  Within  90  days  after  the  date  of 
the  Regional  Director’s  approval  of  the 
project  ai^ication.  and  pricn  to  the  start 
of  design  or  conatruction  any 
alternate  project,  the  applicant  shall 
furnish  a  listing  the  public  facilities  to 
be  repaired,  restored,  or  constructed 
with  the  flexible  funding  grant;  the 
estimated  cost  of  each;  a^  a  proposed 
schedule  cd  initiation  and  con^letion, 
including  estimated  quarterly  fund 
requirements.  The  listing  sh^  provide 
necessary  assurances  t^t  reflect 
applicant’s  compliance  with  ^>eGial 
requirements,  including,  but  not  limited 
to,  floodplain  managenieid, 
environmental  assessment,  hazard 
mitigation,  protection  of  wetlands,  and 
insurance.  The  Ustii^  shall  also  itemize 
those  disaster-damaged  pvdrlic  facilities 
that  are  not  being  restored. 

(v)  Promptly  after  the  completion  of 
all  work  for  which  FEMA 
reimbursement  is  requested,  the 
applicant  shall  submit  to  the  Regional 
Director  through  the  State,  an  updated 
listing  of  completed  work.  This  listing 
shall  contain  a  description  of  each 
completed  project  and  a  certiflcation  by 
the  Applicant’s  Authorized 
Representative  of  the  actual  cost  of  ca<^ 
project  involved. 

(3)  Sma/I-profect  grant  (Sec.  419  of  the 
Act).  (Q  In  any  case  in  which  the  Federal 
estimate  of  an  si^licant’s  eligible  costs 
for  restoration  under  section  402  of  the 
Act  of  damaged  or  destroyed  facilities 
owned  by  the  applicant,  and  debris 
removal  and  emergency  protective  work 
under  sections  403  and  306  of  the  Act, 
respectively,  total  less  than  $25,000,  the 
Regional  Director  may  approve  the 
appKcanf’s  pnoject  application  for  a 
small-project  grant.  This  apjproval  is  in 
lieu  of  approval  by  the  Regional  Director 
of  any  other  grant  under  section  306, 

402,  or  403  of  the  Act. 

(ii)  ’The  grant  approved  by  the 
Regional  Director  is  based  on  100 
percent  of  the  estimated  eligible  costs. 
Funds  approved  for  debris  removal  or 


emergency  protective  wcKk  must  be 
expended  for  that  approved  work.  Funds 
approved  for  permanent  restorative 
work  may  be  expended  (A)  to  perform 
all  approved  projects  on  the  Damage 
Survey  Reports  c»  (B)  to  p«form  certain 
of  theM  aiqMOved  projects,  and  with  the 
balance  of  tibe  ai^roved  grant  to 
construct  certain  other  public  facilities 
which  dw  aiqidicant  determines  to  be 
necessary  to  meet  the  community’s 
needs  for  public  services  and 
governmental  functions  in  the  disaster- 
affected  area.  Proposed  alternate 
projects  must  be  aj^roved  by  the 
Regional  Durector  prior  to  the  sitart  of 
desi^A  or  censtruction. 

(iii)  This  type  of  grant  may  not  be 
approved  for  private  nonprofit  faeflities 
under  seclkui  402(b)  of  tbe  Act. 

(iv)  Upon  afqNTOval  of  a  project 
application,  the  Regional  Director 
furnishes  the  apfdicant,  through  the 
State,  with  a  listing  of  approved 
projects.  This  bsting  includes  a 
descriptkm  and  approved  estimate  (d 
cost  for  each  proje^ 

(v)  Oie  bui^^  percent  grant  to  tbe 
applicant  fdlows  as  soon  as  possible 
aher  the  Regional  DirectOT’s  afpvoval  of 
the  project  applicatkm. 

(vi)  Within  30  days  following 
completion  of  aU  work  performed  under 
a  small  project  grant,  the  apidicant  shall 
complete  the  above  listing  by  showing 
the  cost  of  the  completed  projects, 
including  any  alternate  proje^ 
substituted  ^  those  originally 
approved.  This  listing  shall  also  include 
the  applicant’s  certifleation  that  all  work 
listed  is  conqpleted  and  that  all  fimds 
were  expended  in  accordance  with  the 
purposes  of  seetkm  419  of  the  Act,  and 
these  regulations,  including  compbance 
with  ^tMdal  requirements  including  but 
not  limited  to  floodplain  management, 
environmental  assessment,  hazard 
mitigation,  protection  of  wetlands,  and 
insurance. 

(vii)  The  only  permissible  basis  for 
increasing  Fedaal  funding  in  a  small 
project  grant  is  a  substantive  error  or 
omission  in  defining  the  approved  scope 
of  work  or  in  the  approved  estimated 
reasonable  costs  of  such  work.  Federal 
funding  may  be  reduced  where  tbe 
applicant  fails  to  comply  with  applicable 
laws  or  FEMA  regulations  and 
procedures,  mcluding  nonconnpliance 
with  assurances,  illegal  contr^ing 
methods,  duplication  of  benefits 
nonconformity  with  applicatde 

,  standards.  If  a  saiq)lement  to  a  project 
application  is  warranted,  and  it  would 
increase  the  small  project  grant  to  an 
amount  exceeding  $25X)00,  the  entire 
grant  shall  revert  to  a  categorical  grant 
or  a  flexible  funding  grant,  as  approved 
by  the  Regional  Director. 


(viii)  Any  remaining  balance  of  such 
grant  not  expended  by  the  applicaiR 
shall  be  returned  to  FEMA. 

§  205.1 14  Project  appiteatfons. 

(a)  General.  This  section  describes  tfie 
basic  policies  and  procedures  for 
processing  project  applications.  The 
Governor’s  Authorized  Representative  is 
responsible  for  providing  technical 
advice  and  assistance  when  required  by 
an  applicant  in  order  to  obtain  ^igfble 
Federal  grant  assistance.  AH  project 
applications,  advances  of  fon^,  claims, 
appeals,  payments,  refunds,  and  other 
related  correspondence  between  a  local 
government  or  other  aprplicanf  and  tbe 
Regional  Director,  shall  be  forwarded 
through  the  office  of  the  Governor’s 
Authenized  Representative  for  d»at 
official’s  review  and  appropriate  action. 
This  applies  to  all  appiknnts  for  public 
assistance  unless  o^erwise  stat^. 

(Refer  cdso  to  44  CFR  205.113ja)) 

[h)  Applkxmtg’  iH'iefmg.  As  soon  as 
possible  following  the  Presidenf  s 
declarafton  of  an  emergency  or  a  major 
disaster,  the  Regional  Director  and  die 
Governor’s  Authorized  Representative 
jointly  scheckde  and  cood^  meetings 
for  all  potential  apfrficanti  for  public 
assistance.  Requ^ements  and 
procedures  requesting  and  obtaining 
available  puUic  assistance  are 
explained  at  diese  meetaigs.  ^pbeants 
are  fumi^ed  nformative  material, 
including  handbooks  and  a  fact  sheet 

(c)  Notice  of  Interest  Each  iq>plic<ml 
submits  a  Notice  of  Interest  wltidi 
provides  the  basis  for  schednling  the 
damage  surveys. 

(d)  Damage  Survey  Reports.  Dama^ 
surve3fs  are  usually  conducted  by  a 
Federal-State  nspectioa  team.  An 
authorized  local  representative 
acconq>anies  the  Federal/ ^ate 
inspection  team  and  is  responsiUe  kx 
representing  the  applicant  and  assurmg 
that  all  damage  and  needs  for  assistance 
are  inspected.  Tbe  inspectors  record 
pertinent  information  on  a  Damage 
Survey  R^ort,  including  a  description  of 
the  damage,  proposed  repairs  or 
replacement,  and  the  inspectors’  best 
estimate  of  die  cost  of  ^e  recommended 
work. 

(e)  Project  applications.  Project 
applications  for  Federal  Ending  are 
prepared  for  tbe  signature  of  the 
applicant’s  authorized  agent  and 
submitted  throu^  the  Governor’s 
Authorized  Representative  to  the 
Regional  Director  fm  approval.  The 
scope  work  and  amount  of  funding 
requested  m  the  project  application  are 
based  on  Dam^^  Survey  Reports,  plus 
such  additional  ckicumentation  as  the 
Regional  Dnector  consid^s  necessary. 

In  applying  kx  assistance,  die  afq^dieant 
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certifies  to  certain  assurances  which  are 
part  of  the  project  application.  (See  44 
CFR  205.114(h).) 

(1)  Time  limitations  for  submittal. 
Project  applications  and  supplements  for 
all  projects  requested  by  each  applicant 
shall  be  submitted  as  promptly  as 
possible  within  90  days  after  a 
declaration  of  a  major  disaster  or  within 
30  days  after  declaration  of  an 
emergency,  or  lesser  time  periods  as 
specified  by  the  Regional  Director. 

When  circumstances  beyond  the 
applicant's  control  warrant  such  action, 
the  Regional  Director  may  at  the  State’s 
request  extend  these  time  limitations. 
Supplements  that  cover  new  work  are 
subject  to  same  time  limitations  as 
project  applications.  Changes  in  scope 
of  work  or  increases  in  estimates  of 
eligible  costs  for  projects  previously 
approved  shall  be  reported  to  the 
Governor’s  Authorized  Representative 
immediately  upon  determination  by  the 
applicant  that  such  changes  are 
necessary.  The  related  supplements 
shall  be  submitted  as  soon  as  possible 
thereafter. 

(2)  Funding  option.  When  the  total 
estimated  costs  requested  in  the  project 
application  exceed  $25,000,  the 
applicant  has  a  choice  of  the  type  of 
funding  that  best  suits  its  needs,  either  a 
categorical  or  flexible  funding  grant 
(See  §  205.113  (b)  (1)  and  (2).)  This 
choice  is  made  on  the  project 
application  by  the  applicant.  If  the 
applicant  chooses  flexible  funding,  then 
the  basic  project  application  shall 
include  only  debris  clearance, 
emergency  protective  measures,  and 
other  eligible  emergency  work  and  shall 
be  handled  as  a  categorical  grant 
Permanent  work  that  is  otherwise 
eligible  for  flexible  funding  assistance 
will  be  included  in  a  supplement(s)  to 
the  basic  project  application. 

(f)  Advances  of  funds.  (1)  Final 
settlement  does  not  occur  until  the 
applicant  completes  all  approved  work 
for  which  a  claim  is  made  and  pays  all 
related  bills.  At  the  af^licant’s  request, 
funds  may  be  advanced  to  meet  the 
current  obligations  for  eligible  work  and 
those  anticipated  for  the  next  60  days. 
An  advance  does  not  constitute  final 
approval  by  FEMA  of  a  grant;  advances 
are  discretionary  and  are  designed  to 
the  convenience  of  the  applicant. 

Further  advances  of  funds  may  be  made 
as  necessary;  however,  the  total  of 
advanced  funds  may  not  exceed  the 
percentage  dgreed  upon  by  the  Regional 
Director  and  the  Governor’s  Authorized 
Representative.  The  advance  of  funds  is 
based  on  a  project  application  approved 
either  as  a  categorical  or  flexible 
funding  grant.  The  applicant  may 


request  an  advance  of  funds  at  the  time  . 
its  project  application  is  submitted  or 
after  the  project  application  is  approved, 
depending  upon  the  applicant’s  need. 

(2)  States,  as  well  as  applicants  for 
categorical  or  flexible  funding  grants, 
shall  adopt  procedures  which  minimize 
the  time  elapsing  between  the  transfer 
of  funds  from  the  United  States 
Treasury  to  the  State  or  grantee  and 
their  subsequent  disbursement  by  the 
grantee  for  authorized  program 
purposes. 

(g)  Supplemental  project  applications. 
Supplemental  project  applications  under 
a  categorical  grant  may  be  submitted  by 
or  on  behalf  of  an  applicant  for  new  or 
additionl  work,  or  for  other  increases  in 
funding  foimd  to  be  necessary  after  the 
basic  project  application  was  submitted. 

(h)  State  review  and  approval.  The 
Governor’s  Authorized 
Representative(s)  shall  review  all 
project  applications  and  supplemental 
project  applications  and  shall 
recommend  approval  or  disapproval.  As 
a  condition  for  FEMA  approval,  the 
State  and  the  applicant  shall  provide  the 
assurances  on  the  reverse  side  of  the 
standard  form  used  for  submitting 
project  applications  to  FEMA.  Any 
grantee  or  recipient  of  such  FEMA 
funding  other  than  the  State  or  the 
applicant  shall  also  provide  these 
assurances  plus  such  other  assurances 
as  may  be  required  by  these  regulations 
or  by  the  Regional  Director. 

(i)  Regional  Director's  review  and 
approval.  The  Regional  Director  reviews 
the  project  application  and 
supplemental  project  applications  for 
eligibility  of  work,  reasonableness  of 
costs,  and  other  considerations.  He/she 
then  notifies  the  applicant  through  the 
Governor’s  Authorized  Representative 
of  the  approval  or  disapproval,  and 
conditions,  if  any.  Funds  are  obligated 
upon  the  Regional  Director’s  approval, 
and  advances  may  be  made  any  time 
after  obligation  of  funds.  In  the  case  of  a 
small-project  graph  final  reimbursement 
is  made  when  the  Regional  Director 
approves  the  project  application. 

§205.115  Documentation. 

All  recipients  of  Federal  grants  must 
maintain  adequate  disbursement  and 
accounting  records  of  the  costs  incurred 
on  approved  disaster  work  so  that  the 
documentation  required  by  State  or 
Federal  audit  can  be  made  available. 

The  requirement  for  auditable  records 
applies  to  categorical,  flexible  funding, 
and  small-project  grants.  Original  or 
source  documents  must  be  available  for 
audit  purposes,  and  documentation  must 
be  available  to  auditors  at  one  central 
office  of  record.  These  accounting 
records  and  documentation  must  be  kept 


by  the  applicant  for  three  years  from 
date  of  final  settlement  of  claim. 

§  205.1 16  Project  performance. 

(a)  The  primary  responsibility  for 
managing  the  approved  projects  rests 
with  the  applicant. 

(1)  Force  account.  Eligible  work  may 
be  performed  under  force  account.  The 

•  applicant  may  use  its  own  equipment  or 
other  publicly  owned  equipment.  The 
applicant  may  rent  privately-owned 
equipment  to  perform  eligible  disaster- 
related  work.  Each  applicant  using  force 
account  shall  maintain  adequate, 
auditable  records  for  each  line  item  of 
eligible  work. 

(2)  Contract:  Eligible  work  may  be 
performed  partially  or  totally  by 
contract. 

(b)  Time  limitations  for  completion  of 
work — (1)  Emergencies.  Federal 
emergency  assistance  shall  terminate  no 
later  than  one  month  after  the 
determination  that  an  emergency  exists, 
except: 

(1)  Based  on  extenuating 
circiunstances  beyond  the  control  of  the 
applicant,  the  Regional  Director  may 
extend  the  time  limitation  not  to  exceed 
an  additional  two  months. 

(ii)  Based  on  a  determination  that 
such  action  is  warranted,  the  Associate 
Director  may  extend  the  time  limitation 
completion  date  beyond  three  months 
when  requested  to  do  so  by  the  State. 

(2)  Major  disasters,  (i)  Federal 
assistance  shall  begin  with  the  start  of 
the  incident  period  under  the  President’s 
declaration  of  a  major  disaster  as 
established  in  the  Federal-State 
Agreement  and,  except  for  the  situation 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  shall  terminate  upon  expiration 
of  these  prescribed  deadlines:* 

Completion*  deadlines 

Months 

(A)  Detms  etearance . «... . . .  6 

(B^  Emergency  work . . . . .  6 

(C)  Permanent  work .  18 

'These  time  timnatiens  apply  to  categorical  grarits  and  to 
.  grants  involving  flexible  funcHng  unrler  sections  402(f)  and  419 
of  the  Act  The  Regional  Director  may  require  an  applicant  to 
submit  a  completion  schedule  through  the  State  for  his  ap¬ 
proval. 

(ii)  Exceptions.  (A)  Based  on 
extenuating  circumstances  or  unusual 
project  requirements  beyond  the  control 
of  the  grantee,  the  Regional  Director 
may  extend  the  deadlines  under 
§  205.116(b)(2)(i)  (A)  and  (B)  for  a  period 
not  to  exceed  six  months  and  under  (C) 
for  a  period  not  to  exceed  one  year,  on  a 
project-by-project  basis. 

(B)  Based  on  a  determination  that 
such  action  is  warranted,  the  Associate 


'  The  Regional  Director  may  also  im|kise 
deadlines  under  this  subparagraph  for  initiation  of 
work. 
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Director  may  extend  any  of  the 
deadlines  prescribed  by  this  action. 

(iii)  The  Regional  Director  may  impose 
lesser  deadlines  for  completion  of  work 
under  paragraph  (b)(2)(i]  of  this  if 
considered  appropriate. 

(iv)  When  an  applicant  fails  to  make  a 
timely  start  of  work  approved  under  the 
Act,  the  Regional  Director  shall  review 
the  project  approval  and  may  suspend 
or  withdraw  his  approval  of  Federal 
funding. 

(c)  Progress  reports.  For  any 
permanent  projects  that  the  applicant 
does  not  expect  to  complete  within  18 
months  from  the  date  of  the  disaster 
declaration,  the  applicant  shall  submit 
work  schedules  with  the  application  or 
supplement  for  approval  by  the 
Governor's  Authorized  Representative 
and  by  the  Regional  Director.  When 
required  by  the  Regional  Director  or  the 
Governor’s  Authorized  Representative, 
the  applicant  shall  provide  the 
Governor’s  Authorized  Representative 
with  periodic  progress  reports  of 
scheduled  work,  outlining  any  problems 
and  unforeseen  circumstances  that  are 
expected  to  result  in  a  slippage  in  the 
schedule.  The  Governor’s  Authorized 
Representative  may  use  such  reports  to 
take  action  to  eliminate  tlie  causes  of 
delays  and  to  identify  projects  that  may 
require  time  extensions.  Ibe  Governor’s 
Authorized  Representative  shall  provide 
the  Regional  Director  with  copies  of 
these  progress  reports  together  with 
comments  and  a  report  of  actions  taken. 
Any  changes  in  approved  schedules 
must  be  justiHed  by  the  applicant  and 
approved  by  the  Governor’s  Authorized 
Representative  and  by  the  Regional 
Director. 

(d)  Requests  for  time  extensions.  If  an 
applicant  finds  that  an  approved  project 
cannot  be  completed  within  the  time 
limit  prescribed  by  the  Regional 
Director,  the  applicant  shall  forward 
promptly  to  the  State  a  request  in 
writing  for  additional  time,  together  with 
justification  for  delay  in  completion  of 
the  project.  The  Governor’s  Authorized 
Representative  shall  forward  the  request 
with  a  recommendation  to  the  Regional 
Director.  The  Regional  Director  shall 
notify  the  applicant,  through  the  State, 
of  approval  or  denial.  Requests  for  time 
extensions  beyond  the  Regional 
Director’s  authority  are  forwarded  by 
the  Regional  Director  to  the  Associate 
Director  for  his  action. 

(e)  Cost  overruns.  During  the 
execution  of  approved  work  under 
categorical  grants,  the  applicant  may 
find  that  overruns  are  occurring  on  the 
actual  costs  of  certain  projects, 
compared  to  the  approved  estimates  on 
the  Damage  Survey  Reports.  Such  cost 
overruns  fall  into  two  main  categories: 


(1)  Overruns  because  of  variations  in 
unit  prices  and  (2)  overruns  because  of 
change  in  scope  of  eligible  work.  The 
applicant  should  report  these  situations 
to  the  Governor’s  Authorized 
Representative  immediately  so  that 
appropriate  actions  can  be  taken  to 
verify  eligibility  of  the  overruns.  An 
interim  inspection  by  a  Federal 
inspector  may  be  necessary.  Upon 
verification  of  eligibility  documented  by 
amended  Damage  Survey  Reports,  a 
supplemental  project  application  td 
cover  the  overrun  may  be  submitted. 

§  205.1 17  Final  inspections. 

(a)  For  any  categorical  grant,  flexible 
funding  grant,  or  small  project  grant,  the 
Regional  Director  or  the  Associate 
Director,  may  require  such  Federal  or 
State  inspections,  not  otherwise 
required  by  these  regulations,  as  he/she 
deems  necessary. 

(b)  The  following  requirements  for 
Federal  final  inspection  are  applicable 
to  categorical  grants  and  to  flexible 
funding  grants: 

(1)  For  any  project  of  completed  work 
for  which  the  claimed  amount  of  FEMA 
reimbursement  exceeds  $10,000,  a 
Federal  final  inspection  is  required. 

(2)  For  any  project  of  completed  work 
for  which  the  claimed  amount  of  FEMA 
reimbursement  does  not  exceed  $10,000, 
the  Regional  Director  may  accept  a 
written  certification  by  the  applicant's 
Authorized  Representative,  describing 
the  project  and  certifying  the  claimed 
actual  costs  in  sufficient  detail  to  permit 
a  desk  review  by  the  Governor’s 
Authorized  Representative  and  by  the 
Regional  Director.  The  Regional  Director 
will  notify  the  State  whether  the 
applicant’s  certification  was 
satisfactory.  For  those  projects  not 
adequately  certified,  the  Regional 
Director  shall  require  a  State  or  Federal 
final  inspection. 

(c)  Reference  44  CFR  205.113(b)(3)(vi), 
the  Regional  Director  shall  require  a 
State  or  Federal  final  inspection  of  any 
project  of  work  completed  under  a  small 
project  grant  as  he/she  deems 
necessary. 

(d)  The  Governor’s  Authorized 
Representative  shall  arrange  for  and 
schedule  final  inspections,  and  interim 
inspections,  which  he/she  deems 
necessary,  and  those  additional 
inspections  required  by  the  Regional 
Director.  The  Governor’s  Authorized 
Representative  shall  assure  that  all  of 
these  inspections  are  conducted  and 
completed  effectively  and  in  a  timely 

.  manner. 

§  205.1 18  Claims  for  reimbursement 

(a)  Submittal.  To  receive 
reimbursement  for  funds  expended 


under  a  categorical  grant  or  flexible 
funding  grant,  the  applicant  shall  submit 
a  claim  to  the  State  within  60  days  after 
the  completion  of  approved  worlt 
including  a  listing  of  actual  costs  for 
each  line  item.  All  costs  claimed  shall 
be  paid  by  the  applicant  prior  to 
approval  of  final  settlement  by  the 
Regional  Director.  Under  a  small  project 
grant,  the  applicant  shall  submit  a 
request  for  reimbursement  with  the 
project  application.  If  the  applicant 
completes  all  work  approved  for  it  under 
a  categorical  grant  for  an  amount  less 
than  ^5,000,  the  Regional  Director  may, 
at  his/her  discretion,  approve  a  change 
in  funding  to  a  small  project  grant,  and 
reduce  the  amount  originally  approved 
to  the  amount  of  the  actual  cost  of  the 
approved  work. 

(b)  Audit.  (1)  Reference  44  CFR 
205.112(e),  the  Governor’s  Authorized 
Representative  shall  arrange  for  State 
audit  to  be  made  for  each  categorical  or 
flexible  funding  grant  as  soon  as 
possible  after  receiving  the  applicant's 
claim.  Audit  of  small  project  grants  is 
not  normally  required.  Documentation 
must  be  available  to  auditors  at  the 
grantee’s  central  office  of  record.  The 
Regional  Director  or  the  Associate 
Director  may  request  a  Federal  audit  of 
any  claim,  regardless  of  amount  or  type 
of  funding. 

(2)  The  FEMA  or  State  auditors,  the 
Governor’s  Authorized  Representative, 
the  Regional  Director,  the  Associate 
Director,  and  the  Comptroller  General  of 
the  United  States  or  their  duly 
authorized  representatives  shall  for  the 
purpose  of  audit  and  examination  have 
access  to  any  books,  documents,  papers, 
and  records  that  pertain  to  Federal 
funds,  equipment,  and  supplies  received 
under  these  regulations. 

(3)  Federal  audit:  The  FEMA  Inspector 
General  and  the  General  Accounting 
Office  have  audit  responsibility.  Thus,  a 
Federal  audit  may  be  performed  on  any 
claim  if  deemed  necessary  by  the  FEMA 
Inspector  General  and/or  the  General 
Accounting  Office. 

(c)  Partial  payments.  In  any  case 
where  an  applicant  has  completed  part 
of  the  approved  work,  has  received  the 
maximum  advance  of  funds  available, 
and  still  lacks  funds  to  satisfy  all 
project-related  obligations,  the  Regional 
Director  may  approve  partial  payments. 
The  basis  for  approval  of  such  payments 
are  urgent  financial  need,  satisfactory 
inspection  reports,  and  audit  of  the 
applicant’s  records  upon  which  the 
partial  payment  is  based. 

(d)  Review  and  approval — (1)  State. 
Following  audit,  the  Governor’s 
Authorized  Representative  reviews  the 
claim  and,  based  on  the  audit  report  and 
related  documents,  approves  a  certain 
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amount  on  the  claim  to  be  submitted  to 
the  Regional  Director  for  approval.  The 
State  shall  submit  the  claim  and  the 
audit  report  to  the  Regional  Director  as 
soon  as  possible  after  the  date  that  the 
applicant  submitted  the  claim  to  the 
Governor’s  Authorized  Representative. 

(2)  Regional  Director.  Following  his/ 
her  review  of  the  claim  and  audit  report, 
the  Regional  Director  may  approve  or 
disapprove  it.  An  approved  claim  will 
then  be  processed  for  payment.  If  the 
Regional  Director  does  not  agree  with 
the  State  audit  recommendations,  he/ 
she  may  request  a  Federal  audit.  If  he/ 
she  does  not  agree  with  the  Federal 
audit  recommendations  and  the  matter 
cannot  be  resolved  at  the  Regional  level, 
the  case  is  forwarded  to  the  Associate 
Director  for  resolution.  The  Regional 
Director  or  the  Associate  Director  may 
require  additional  Federal  audits  as  he/ 
she  deems  necessary. 

$205,119  Federal  funding. 

(a)  Management  of  Federal  funds.  The 
State  shall  properly  account  for  all 
Federal  funds  made  available  to  the 
State  under  these  regulations  as  Federal 
funds  in  the  accounts  of  the  State.  In 
each  case,  the  State  agency  concerned 
shall  provide  such  authenticated  reports 
as  the  Associate  Director  or  the 
Regional  Director  may  require,  covering 
the  status  and  application  of  the  funds, 
the  liabilities  and  obligations  on  hand, 
and  other  pertinent  information. 

or 

advance  of  funds  or  reimbursement  that 
are  approved  by  the  Regional  Director 
are  forwarded  to  the  FEMA  National 
Office,  where  they  are  processed  to  the 
U.S.  Treasury  for  payment 

(c)  Recovery  of  excess  advances  from 
State  or  local  governments.  (1)  A  bill  for 
collection  will  be  issued  to  the  State 
immediately  upon  verification  that  the 
applicant  has  received  funds  in  excess 
of  the  amount  approved  by  the  Regional 
Director  as  final  settlement  of  its  claim. 
In  the  event  that  there  is  an  appeal  by 
the  applicant  pending,  the  bill  for 
collection  may  not  be  issued  until  the 
appeal  is  settled  by  the  Regional 
Director  or  the  Associate  Director,  The 
States  shall  advise  applicants  that  the 
bills  for  collection  are  due  upon  receipt 
and  that  any  appeals  of  the  bills  must  be 
filed  with  the  Regional  Director  within 
60  days,  the  time  limit  established  in  44 
CFR  205.120. 

(2)  If  by  the  expiration  of  the  period 
for  appeals  the  Regional  Director  has 
not  received  payment  for  the  full  amount 
of  the  bill  for  collection,  he /she  shall 
notify  the  appropriate  State  official  in 
writing  for  transmittal  to  the  applicant 
that  the  amount  owed  is  past  due,  and 


(b)  Release  of  Federal  funds  for  State 
local  governments.  Requests  for 


that  the  claim  is  being  referred  to  the 
Claims  Collection  Officer  for  further 
action.  This  action  may  include  offset 
against  future  claims  for  disaster  relief 
from  the  applicant  or  the  State. 

(d)  Disposition  of  interest  earned  on 
advances  for  funds.  (1)  From  the  time 
that  the  State  disburses  advances  of 
Federal  funds  to  local  applicants  or  to 
applicant  State  agencies,  any  interest 
earned  on  those  ffinds  must  be  paid  to 
the  Federal  Government. 

(2)  If  an  applicant  incurs  disaster- 
related  obligations,  discharges  those 
obligations  with  its  own  funds,  and  uses 
the  advanced  funds  to  reimburse  its  own 
accounts,  the  applicant  does  not  have  to 
remit  any  interest  earned  to  the  Federal 
Government 

(3)  States  do  not  have  to  remit  interest 
earned  on  advanced  funds  that  are  held 
briefly  pending  disbursement  for 
immediate  program  purposes,  i.e.,  to 
advance  to  eligible  applicants  for  their 
disaster-related  expenses. 

te)  Return  of  overadvanced  funds  by 
other  Federal  agencies.  Other  Federal 
agencies  shall  promptly  return  to  FEMA 
any  advances  of  funds  which  are  excess 
to  their  requirements  in  carrying  out 
assignments  made  to  them  by  FEMA. 

$205,120  Appeals. 

(a)  An  applicant  may  request  the 
Governor’s  Authorized  Representative 
to  submit  an  appeal  to  the  Regional 
Director  for  reconsideration  of  any 
determinations  that  the  Regional 
Director  made  related  to  Federal 
assistance  for  that  applicant.  The 
applicant’s  written  request  shall  be 
made  within  60  days  of  the  date  of  the 
Regional  Director’s  action  that  is  being 
appealed  and  shall  include  such 
additional  information  as  appropriate 
justification.  However,  in  the  event  that 
the  additional  information  is  not 
immediately  available,  the  applicant 
shall  within  the  60-day  period  notify  the 
State  in  writing  of  its  intention  to 
appeal,  and  shall  then  follow  up  with 
the  required  documentation. 

(b)  The  State  shall  forward  such 
appeals  within  30  days  of  receipt  of  the 
appeal  from  the  applicant,  together  with 
the  State's  comments,  recommendations, 
and  any  additional  information  it  may 
have. 

(c)  Upon  receipt  of  an  appeal,  the 
Regional  Director  shall  review  the 
material  submitted  and  make  such 
additional  investigation  as  he/she 
deems  appropriate.  Following  the 
review  and  investigation,  the  Regional 
Director  shall  notify  the  State,  in 
writing,  of  his/her  decision  to  grant  or 
deny  the  appeal.  If  the  decision  is  to 
grant  the  appeal,  the  Regional  Director 
shall  take  such  additional  action  as  is 


necessary  to  implement  his/her 
decision. 

(d)  If  the  Regional  Director  denies  the 
appeal,  the  applicant  may  request  the 
State  to  submit  a  second  appeal  to  the 
Associate  Director.  Such  appeal  shall  be 
made  in  writing  through  the  Regional 
Director,  and  shall  be  submitted  not 
later  than  60  days  after  receipt  of  notice 
of  the  Regional  Director’s  denial  of  the 
appeal.  Action  by  the  Associate  EHrector 
is  ^al. 

(e)  If  an  applicant  requests  the  State 
to  make  an  appeal  to  the  Regional 
Director  or  to  the  Associate  Director  in 
accordance  with  this  section  and  the 
State  declines,  or  takes  no  action  on  the 
request,  the  applicant  may  make  an 
appeal  directly  to  the  Regional  Director, 
liie  appeal  by  the  applicant  shall  be 
made  in  writing  within  60  days  after 
receipt  from  the  State  of  the  notice  of 
determination  by  the  Regional  Director, 
or  notification  by  the  State,  that  it  will 
not  make  an  appeal. 

(f)  Based  on  his/her  determination 
that  such  action  is  warranted,  the 
Associate  Director  or  the  Regional 
Director  may  extend  any  of  the  time 
periods  prescribed  by  this  section. 

$  205.121  Direct  Federal  assistance. 

(a)  Neither  eligible  emergency  work, 
nor  eligible  permanent  work  under  the 
provisions  of  section  402  of  the  Act,  may 
be  performed  by  or  under  the  direct 
supervision  of  a  Federal  agency  except 
in  certain  circumstances.  When  in  rare 
cases  the  State  or  local  government 
lacks  the  capability  to  perform  or  to 
contract  for  the  eligible  work,  the 
applicant  may  request  that  the  work  be 
accomplished  by  a  Federal  agency. 
However,  it  is  not  anticipated  that 
mission  assignments  to  other  Federal 
agencies  can  very  often  be  justified. 

Such  assistance  is  subject  to  eligibility 
criteria  for  proposed  work  contained  in 
Subpart  E — Public  Assistance — of  these 
regulations.  Details  concerning 
reimbursement  of  other  Federal  agencies 
are  contained  in  Subpart  I. 

(b)  Requests  by  Applicants:  (1)  The 
applicant  shall  submit  requests  for 
direct  Federal  assistance  through  the 
Governor’s  Authorized  Representative 

,  for  the  Regional  Director’s  approval. 

(2)  Requests  must  be  made  within  10 
days  after  a  major  disaster  declaration, 
or  an  emergency  declaration,  unless  that 
period  is  specifically  extended  or 
shortened  by  the  Regional  Director. 

(3)  Time  limitation  for  completion  of 
emergency  work  or  debris  removal  by  a 
Federal  agency  under  a  mission 
assignment  is  three  months  after 
President’s  declaration.  The  applicant  or 
State  must  be  prepared  to  take  over  any 
emergency  work  not  completed  by  the 
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Federal  agency  within  the  three  month 
period. 

(4]  The  request  shall  be  in  the  form  of 
a  resolution  by  the  governing  body  of  an 
eligible  applicant,  and  shall  include  its 
agreement  to: 

(i)  Provide  without  cost  to  the  United 
States  all  lands,  easements,  and  rights- 
of-way  necessary  to  the  accomplishment 
of  the  approved  work;  and 

(ii)  Hold  and  save  the  United  States 
free  from  damages  due  to  the  requested 
work,  and  shall  indemnify  the  Federal 
Government  against  any  claims  arising 
from  such  work. 

(5)  The  request  shall  be  accompanied 
by: 

(1)  A  statement  of  the  reasons  why  the 
emergency  work  cannot  be  performed 
by  the  applicant,  or  by  any  other  local 
government;  and 

(ii)  Assurance  by  the  applicant  of 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Pub.  L.  88-352,  78 
Stat.  241  (42  U.S.C.  2000d-2000d-4),  and 
Section  311,  Pub.  L.  93-288. 

(c)  Request  by  Governor’s  Authorized 
Representative:  (1)  In  those  instances 
where  the  required  resolution  by  each 
applicant  cannot  be  obtained  on  a 
timely  basis  to  meet  immediate  needs, 
the  Governor’s  Authorized 
Representative  may  submit  a  State 
request  for  direct  Federal  assistance  for 
the  Regional  Director’s  approval. 

(2)  The  FEMA  policy  in  providing 
direct  Federal  assistance  in  response  to 
a  State  request  is  that  the  immediate 
requirements  for  such  debris  removal  or 
emergency  work  must  clearly  exceed 
State  and  local  capabilities  for  timely 
accomplishment  and  is  available  only 
for  major  disasters  of  unusual 
magnitude  or  severity.  Whenever 
feasible,  it  is  expected  the  responsible 
State  or  local  government  shall  develop 
the  necessary  capabilities  to  perform 
any  remaining  eligible  work  within  ten 
days  after  the  Presidential  declaration, 
or  that  each  unable  to  do  so  shall  submit 
an  appropriate  resolution  for 
continuation  of  direct  Federal 
assistance.  The  Regional  Director  shall 
terminate  direct  Federal  assistance  in 
response  to  the  State  request  on  the 
tenth  day  after  the  Presidential 
declaration,  except  for  any  extension 
justified  by  an  appropriate  resolution 
from  an  applicant  on  a  case-by-case 
basis.  Whenever  feasible,  technical 
advice  or  assistance  shall  be  provided 
to  an  applicant  to  eliminate  any 
requirement  for  direct  Federal 
assistance.  It  is  also  expected  that  the 
capabilities  of  the  State  or  other  local 
governments  shall  be  fully  committed 
before  any  direct  Federal  assistance  is 
authorized. 


(3)  Such  State  requests  must  be 
submitted  within  two  days  after  the  date 
of  declaration  of  a  major  disaster  or 
emergency  and  shall  have  a  time 
limitation  which  expires  ten  days  after 
the  date  of  declaration.  During  this 
period,  the  interested  applicants  shall 
submit  an  appropriate  request  through 
the  Governor’s  Authorized 
Representative  in  accordance  with 

§  205.121 (b)  above.  The  Regional 
Director’s  approval  must  be  obtained 
before  the  expiration  of  the  tenth  day 
after  the  declaration  for  the  desired 
Federal  assistance  to  continue. 

(4)  The  Federal  agency  performing 
direct  Federal  assistance  in  response  to 
a  State  request  shall  contact  the 
applicant’s  authorized  representative  of 
each  applicant  designated  specifically 
by  the  Regional  Director  in  coordination 
with  the  Governor’s  Authorized 
Representative.  Before  any  Federal 
assistance  is  provided,  the  applicant’s 
authorized  representative  shall  request 
the  Federal  agency  to  perform  the 
desired  work,  conHrming  each  verbal 
request  in  writing  without  delay.  No 
direct  Federal  assistance  shall  be 
performed  without  such  prior  request. 

(5)  The  State  request  shall  include  its 
agreement  to: 

(i)  Provide  without  cost  to  the  United 
States  all  lands,  easements,  and  rights- 
of-way  necessary  to  the  accomplishment 
of  the  approved  work;  and 

(ii)  Hold  and  save  the  United  States 
free  from  damages  due  to  the  requested 
work,  and  indemnify  the  Federal 
government  against  any  claims  arising 
from  such  work. 

(6)  'The  request  shall  be  accompanied 
by: 

(i)  A  statement  of  the  reasons  why  the 
emergency  work  cannot  be  performed 
by  a  local  government  or  by  the  State; 
and 

(ii)  Assurances  by  the  State  of 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Pub.  L.  88-352,  78 
Stat.  241. 

(7)  Emergency  work  on  debris  removal 
by  direct  Federal  assistance  in  response 
to  such  a  State  request  shall  be 
performed  on  publicly-owned  property. 
Under  exceptional  circumstances  when 
in  the  public  interest,  and  based  on 
written  assurances  of  right-of-entry  and 
indemnification  provided  by  the  State, 
the  local  government,  or  the  owner,  such 
direct  Federal  assistance  may  be 
performed  on  private  property. 

(d)  Approval;  (1)  State.  If  the 
Governor’s  Authorized  Representative 
concurs  that  the  emergency  work  is 
necessary  and  cannot  be  accomplished 
by  the  applicant,  by  another  local 
government,  or  by  the  State,  he/she 
shall  endorse  the  applicant’s  request  for 


direct  Federal  assistance  and  forward  it 
to  the  Regional  Director,  together  with  a 
statement  of  the  reasons  why  the  State 
cannot  provide  the  requested  assistance. 

(2)  Regional  Director. 

(1)  If  the  Regional  Director  approves 
the  request,  he/she  shall  issue  a  mission 
assignment  to  the  appropriate  Federal 
agency.  The  assignment  letter  to  the 
agency  shall  deHne  the  scope  of  eligible 
work.  Prior  to  execution  of  work  on  any 
project,  except  under  imusual 
circumstances  approved  by  the  Regional 
Director,  the  Federal  agency  shall 
submit  a  Damage  Survey  Report  to  the 
Regional  Director  for  review  and 
approval  to  establish  the  scope  of 
eligible  work  and  approved  cost 
limitations.  The  Federal  agency  shall  not 
exceed  the  limit  on  funding  approved  by 
the  Regional  Director  without  obtaining 
prior  approval  of  supplemental  funding. 

(ii)  If  all  or  any  part  of  the  requested 
work  falls  within  another  Federal 
agency’s  statutory  authorities  and 
capabilities,  the  Regional  Director  shall 
not  approve  it.  Instead,  he/she  shall 
refer  the  request  to  the  other  Federal 
agency  for  action. 

(d)  Project  management:  (1)  Federal 
agency  responsibilities.  'The  performing 
Federal  agency  shall  ensure  that  the 
work  is  performed  and  completed  in 
accordance  with  the  Regional  Director’s 
approved  scope  of  work,  costs,  time 
limitations,  and  applicable  standards. 
The  performing  Federal  agency  shall 
also  keep  the  Reginal  Director,  the 
Governor’s  Authorized  Representative, 
and  the  applicant  advised  of  work 
progress  and  other  developments.  'The 
Federal  agency  is  also  responsible  for 
obtaining  any  necessary  permits  or 
licenses;  for  compliance  with  applicable 
State  and  local  laws  or  other 
requirements;  and  for  compliance  with 
these  regulations  and  other  applicable 
handbooks  or  guidance  by  the  Regional 
Director.  The  Federal  agency  shall  also 
provide  a  final  inspection  report 
signifying  completion  of  the  approved 
work  which  has  been  signed  by  the 
Federal  agency’s  inspector  and  the 
applicant’s  authorized  agent. 

(2)  Applicant  responsibilities.  The 
applicant  shall  assist  the  performing 
Federal  agency  in  all  support  and  local 
jurisdictional  matters  that  a  private 
owner  would  assume  in  a  relationship  to 
a  performing  contractor.  These  matters 
include  seciunng  local  building  permits 
and  rights  of  entry,  control  of  traffic  and 
pedestrians  in  the  interest  of  safety  and 
public  welfare,  and  compliance  with 
local  building  ordinances.  Refer  also  to 
44  CFR  205.76(a)(7)  regarding  eligibility 
of  costs  of  administrative  expenses. 
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S  205.122  AvatabNity  of  materials. 

For  the  purposes  of  this  section, 
‘‘construction  materials"  shall  inelude 
building  materials  and  materials 
required  for  repair  or  replacement  of 
housing,  public  facilities,  or  normal  farm 
and  business  facilities.  The  Regional 
Director  may,  at  the  request  of  the 
Governor  of  an  affected  State,  provide 
for  a  survey  of  construction  materials 
needed  in  the  disaster  affected  area  on 
an  emergency  basis  for  housing  repair, 
replacement  housing,  public  facilities 
repairs  and  replacement,  farming 
operations,  and  business  enterprises 
and  may  take  appropriate  action  to 
assure  ^e  availability  and  the  fair 
distribution  of  needed  materials.  Where 
possible,  such  action  may  include  the 
voluntary  allocation  of  such  materials 
for  a  period  of  not  more  than  180  days 
after  the  major  disaster.  The  Regional 
Director  shall  implement  any  allocation 
program  to  the  extent  possible  by 
working  with  and  through  those 
companies  that  traditionally  supply 
construction  materials  in  the  affected 
area. 

(Sec.  601,  Disaster  Relief  Act  of  1974.  Pub.  L 
93-288, 88  Stat.  163  (42  U.S.C.  5201)  Executive 
Order  12146  (44  FR  43239);  and  Delegation  of 
Authority) 

Issued  at  Washington,  D.C 
William  H.  Wilcox, 

Associate  Director,  Disaster  Response  and 
Recovery,  Pedeia!  Emergency  Management 
Agency, 
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